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SECTION 1

NOTICE TO RESPONDENTS

1.1
General
The University of Texas Medical Branch at Galveston (“UTMB”) is accepting competitive sealed proposals to contract for a blood bank information system in accordance with the terms, conditions and requirements set forth per Request for Proposal, RFP No. 10-65.  This Request for Proposal (RFP) provides sufficient information for interested parties to prepare and submit proposals for consideration by UTMB.


The University of Texas Medical Branch at Galveston is a component of the University of Texas 
System, 
which consists of nine universities and six health institutions. The Agreement resulting from 
this solicitation may be extended to additional UT System institutions with the following 
understandings:

· Unless specifically stated otherwise, any volume of products or services stated in this RFP document reflects only products or services to be purchased by The University of Texas Medical Branch at Galveston and does not include potential purchases by other UT System institutions; and

· Each UT System campus is a financially separate entity and shall be solely responsible for the financial commitments of that institution.

Respondents are encouraged to propose contractual arrangements offering the maximum benefit to UTMB in terms of (1) total overall cost and (2) project management expertise.  Applicability of educational, state and local government, and any other available discounts should be strongly considered.

THIS RFP IS A SOLICITATION FOR PROPOSAL AND IS NOT A CONTRACT OR AN OFFER TO CONTRACT.

RESPONDENTS ARE CAUTIONED TO READ THE INFORMATION CONTAINED IN THIS RFP CAREFULLY AND TO SUBMIT A COMPLETE RESPONSE TO ALL REQUIREMENTS AND QUESTIONS AS DIRECTED.

1.2
Submittal Deadline
UTMB will accept proposals until 3:00 PM local Galveston, Texas time, October 21, 2010.
1.3
Pre-Submittal Conference and Site Inspection N/A
1.4
UTMB Contacts
Any questions or concerns regarding this Request for Proposal shall be directed to:





Cameron H. Guthier






Central Purchasing





14th and Strand





Galveston, TX 77555-1027





Phone: 409.747.8037





Fax: 409.772.1686




e-mail:  caguthie@utmb.edu

UTMB specifically requests that Respondents restrict all contact and questions regarding this RFP to the above named individual. The above named individual must receive all questions or concerns no later than October 14, 2010.  Your company may be asked  to provide product demonstrations the week of December 6th.
1.5
Agreement Term


The term of this Agreement (“Agreement Term”) will begin when executed by both parties (“Effective Date”) and continuing for a period of three (3) years with two (2) one (1) year renewal options and options to renew additional years.
1.6
Inquiries and Interpretations
Responses to inquiries which directly affect an interpretation or change to this RFP will be issued in writing by addendum (amendment) and all parties recorded by UTMB as having received a copy of the RFP will be notified of the addendum; and all addenda will be posted on the UTMB Bidding Opportunities Website.  All such addenda issued by UTMB prior to the time that proposals are received shall be considered part of the RFP, and the Respondent shall be required to consider and acknowledge receipt of such in his proposal. Firms receiving this proposal other than directly from UTMB are responsible for notifying UTMB that they are in receipt of a proposal package and are to provide a name and address to utilize in the event an amendment is issued.

Only those UTMB replies to inquiries which are made by formal written addenda shall be binding.  Oral and other interpretations or clarification will be without legal effect. Respondent must acknowledge receipt of all addenda in Section 6 of this RFP (Pricing and Delivery Schedule).

1.7
Texas Public Information Act
Respondent is hereby notified that UTMB strictly adheres to all statutes, court decisions and the opinions of the Texas Attorney General with respect to disclosure of public information. 

 

UTMB may seek to protect from disclosure all information submitted in response to this RFP until such time as a final Agreement is executed. 

 

Upon execution of a final Agreement, UTMB will consider all information, documentation, and other materials requested to be submitted in response to this RFP, to be of a non-confidential and non-proprietary nature and, therefore, subject to public disclosure under the Texas Public Information Act (Texas Government Code, Chapter 552.001, et seq.). Respondent will be advised of a request for public information that implicates their materials and will have the opportunity to raise any objections to disclosure to the Texas Attorney General. Certain information may be protected from release under Sections 552.101, 552.110, 552.113, and 552.131, Texas Government Code.

1.8
Agreement Award Process
An award for the services specified herein will be made following a procedure using competitive sealed proposals.  Proposals will be opened publicly to identify the names of the Respondents, but will be afforded security sufficient to preclude disclosure of the contents of the proposal, including prices or other information, prior to award.  After opening, an award may be made on the basis of the proposals initially submitted, without discussion, clarification, modification, or negotiation with any of the Respondents or, at UTMB option, UTMB may discuss or negotiate all elements of the proposal with selected Respondents.  For purposes of negotiation, a competitive range of acceptable or potentially acceptable proposals may be established comprising the highest rated proposal(s).  Further action on proposals not included in the competitive range will be deferred pending an award, but UTMB reserves the right to include additional proposals in the competitive range if deemed in the best interest of UTMB. UTMB reserves the right to award an Agreement for all or any portion of the requirements proposed by reason of this request, award multiple Agreements, or to reject any and all proposals if deemed to be in the best interests of UTMB and to re-solicit for proposals.
1.9
Criteria for Selection
The Respondent selected for an award will be the Respondent whose proposal, as presented in the response to this RFP, is the most advantageous to UTMB.  UTMB is not bound to accept the lowest priced proposal if that proposal is not in the best interest of UTMB as determined by UTMB.  Proposals will be evaluated by UTMB personnel.  The selection of the Seller for this award will be based on, but not limited to, the factors listed below:


1.
Business Qualifications 


2.
Scope of Work


3.
Implementation, Technical and Training 


3.
Cost


4.
Added Value

Upon completion of the initial review and evaluation of the proposals submitted, selected Respondents may be invited to participate in oral presentations.

1.10
Respondent's Acceptance of Evaluation Methodology
Submission of a proposal indicates Respondent’s acceptance of the evaluation technique and Respondent’s recognition that some subjective judgments must be made by UTMB during the assigning of points.

1.11
Commitment
Respondent understands and agrees that this Agreement is issued predicated on anticipated requirements for a Blood Bank Information System and that UTMB has made no representation, guarantee or commitment with respect to any specific quantity of products or services to be furnished under this Agreement.  Further Seller recognizes and understands that any cost borne by the Seller which arises from Seller's performance hereunder shall be at the sole risk and responsibility of Seller.

1.12

Acquisition from Other Sources


UTMB reserves the right and may from time to time as required by UTMB's operational needs acquire a Blood Bank Information System of equal type and kind from other sources during the term of this Agreement without invalidating in whole or in part this Agreement or any rights or remedies UTMB may have hereunder.
1.13
Historically Underutilized Businesses
UTMB encourages and supports the participation of Historically Underutilized Businesses (HUBs) in responding to this RFP.

In accordance with Texas Government Code 2161, each state agency, including UTMB, is required to make a good faith effort to assist HUBs in competing for, and receiving, contracts awarded by the agency.

UTMB has reviewed this RFP in accordance with Chapter 1, Texas Administrative Code Section 111.14 (a) and has determined that subcontracting opportunities are not probable under this solicitation. 

If your company does intend to subcontract any portion of the work, your proposal must include a “HUB Subcontracting Plan” (HSP).  The HSP Package, including the required forms and instructions, can be accessed via the UTMB’s HUB Program website at http://www.utmb.edu/logistics/central_purchasing/hub_fed/hub_fed_home.htm.
If you have any questions or need assistance please contact UTMB’s HUB Program Coordinator at (409) 747-8000.

1.14
Key Events Schedule

Issue Request for Proposal
:
September 22, 2010

Last Day to Submit Questions: 
October 14, 2010

Proposal Submittal Deadline:
October 21, 2010

Demonstration Dates:

Week of December 6th 
SECTION 2

PROPOSAL REQUIREMENTS

2.1
General Instructions
A.
Respondents should carefully read the information contained herein and submit a complete response to all requirements and questions as directed.

B.
Proposals and any other information submitted by Respondents in response to this Request for Proposal shall become the property of UTMB.

C.
UTMB will not provide compensation to Respondents for any expenses incurred by the Respondent(s) for proposal preparation or for any demonstrations that may be made, unless otherwise expressly stated. Respondents submit proposals at their own risk and expense.

D.
Proposals which are qualified with conditional clauses, or alterations, or items not called for in the RFP documents, or irregularities of any kind are subject to disqualification by UTMB, at its option.

E.
Each proposal should be prepared simply and economically, providing a straightforward, concise description of your firm's ability to meet the requirements of this RFP.  Emphasis should be on completeness, clarity of content, responsiveness to the requirements, and an understanding of UTMB's needs.

F.
UTMB makes no guarantee that an award will be made as a result of this RFP, and reserves the right to accept or reject any or all proposals, waive any formalities or minor technical inconsistencies, or delete any item/requirements from this RFP or resulting Agreement when deemed to be in UTMB's best interest.  Representations made within the proposal will be binding on responding firms. UTMB will not be bound to act by any previous communication or proposal submitted by the firms other than this RFP.

G.
Firms wishing to submit a “No-Response” are requested to return the first page of the Execution of Offer (ref. Section 5).  The returned form should indicate your company's name and include the words “No-Response” in the right-hand column.

H.
Failure to comply with the requirements contained in this Request for Proposal may result in the rejection of your proposal.

2.2
Preparation and Submittal Instructions
A.
Respondents must complete, sign and return the attached Execution of Offer (ref. Section 5) as part of their proposal response. Proposal must be signed by Respondent's company official(s) authorized to commit such proposals. Failure to sign and return these forms will subject your proposal to disqualification.

B.
Responses to this RFP should consist of answers to required questions in Section 7.  Please repeat the question in your response and reference the question number corresponding accordingly.  In cases where a question does not apply or if unable to respond, reference the question number and indicate N/A (Not Applicable) or N/R (No Response), as appropriate.  Briefly explain your reason when responding N/R.

C.
Page Size, Binders, Dividers and Electronic Copy

Proposals must be typed on letter-size (8-1/2” x 11”) paper.  UTMB requests that proposals be submitted in a binder. Preprinted material should be referenced in the proposal and included as labeled attachments. Sections should be divided by tabs for ease of reference. An electronic Copy of the proposal should be provided in an Adobe Acrobat (.pdf) format.
D.
Table of Contents

Include with the proposal a Table of Contents that includes page number references.  The Table of Contents should be in sufficient detail to facilitate easy reference of the sections of the proposal as well as separate attachments (which should be included in the main Table of Contents).  Supplemental information and attachments included by your firm (i.e., not required) should be clearly identified in the Table of Contents and provided as a separate section.

E.
Pagination


All pages of the proposal should be numbered sequentially in Arabic numerals (1, 2, 3, etc.) Attachments should be numbered or referenced separately.
F.
Number of Copies 

Submit one (1) electronic version on a CD or flash drive in an Adobe Acrobat (.pdf) format and/or one (1) original version of the entire proposal. A signature must appear on the Execution of Offer (ref. Section 5).
G.
Submission  


If mailed:


One (1) electronic version of the proposal, one (1) original version of the entire proposal, must be submitted and received in the UTMB Logistics/Acquisition’s Department on or before the time and date specified in Subsection 1.2 and delivered, to:



Mailing Address:

UTMB/Central Purchasing 

301 University Blvd.

Galveston, Texas  77555-0905



Overnight Mail Address:
UTMB/Central Purchasing



(Physical Address)
Clear Lake Center






20740 Gulf Freeway, Suite 200






Webster, Texas 77598


If e-mailed: A .pdf version e-mailed to: Vendor.bids@utmb.edu

Instructions for e-mail proposals:

· e-mail responses to this solicitation are a convenient electronic alternative for delivery of proposals.  

· Respondent is responsible for verifying receipt of e-mail by UTMB.  Respondent may call UTMB’s Bid Clerk at 409-747-8000.
· Proposal must be signed and in an Adobe Acrobat (.pdf) format, zip files are acceptable.  

· Any e-mail response over ten megabytes (10MB) in size will be rejected.  

· UTMB is not responsible for internet outages or other circumstances that may affect Respondent’s electronic submission.


NOTE: 
 Show the RFP number and submittal date in the lower left-hand corner of your sealed proposal envelope or subject line of your e-mail.


2.
Late proposals properly identified will be returned to Respondent unopened.  Late proposals will not be considered under any circumstances.
3.
Telephone proposals are not acceptable when in response to the Request for Proposal.

4.
Facsimile (“FAX”) proposals are not acceptable when in response to this Request for Proposal.

H.
Alternate Proposal


UTMB may consider alternate proposals submitted by qualified responsive firms in determining an award. Respondents submitting alternate proposals shall clearly identify any exceptions taken to the requirements listed herein, and include a detailed description of the alternate(s) proposed. Respondent(s) may suggest additions to the requirements with respect to scope of work or services performed. All such suggestions shall be clearly defined. Alternate proposals shall be submitted as an attachment to your base proposal (RFP) package.


I.
Withdrawal or Modification


No proposal may be changed, amended, modified by telegram or otherwise, after the same has been submitted or filed in response to this solicitation, except for obvious errors in extension.  However, a proposal may be withdrawn and resubmitted any time prior to the time set for receipt of proposals.  No proposal may be withdrawn after the submittal deadline without approval by UTMB which shall be based on Respondent’s submittal, in writing, of a reason acceptable to UTMB.

J.
Validity Period


Proposals are to be valid for UTMB's acceptance for a minimum of 180 days from the submittal deadline date to allow time for evaluation, selection, and any unforeseen delays. Proposals, if accepted, shall remain valid for the life of the Agreement.

2.3
Pricing and Delivery Schedule
A.
Respondent must complete Pricing and Delivery Schedule, Section 6

B.
Pricing reflects the full Scope of Work defined herein; inclusive of all associated cost for delivery, labor, insurance, taxes, overhead, and profit.

C.
UTMB will not recognize or accept any charges or fees to perform this work that are not specifically stated in the Respondent's proposal.

D.
Cash or prompt payment discounts will not be considered in determining an award. All payment discounts offered will be taken, if earned and deemed in UTMB's best interest.

2.4
Terms and Conditions
The General Terms and Conditions (ref. Section 3) shall govern any Agreement issued as a result of this solicitation (RFP).

A.
All Respondents must comply with the requirements listed on any Notice to Respondents, Proposal Requirements, Scope of Work/Service Requirements, and General Terms and Conditions herein.  In the event there is a conflict expressed in this document, interpretation will be in the following order of precedence:


1.
Scope of Work/Service Requirements


2.
General Terms and Conditions


3.
Proposal Requirements


4.
Notice to Respondents

B.
Respondents may offer for UTMB's consideration alternate provisions to the Terms and Conditions.  Alternates proposed must refer to the specific article(s) or section(s) concerned.  General exceptions such as “company standard sales terms apply” or “will negotiate” are not acceptable.  Respondent's silence as to the terms and conditions shall be construed as an indication of complete acceptance of these conditions as written.


Such additional or attached terms and conditions which are determined to be unacceptable to UTMB may result in disqualification of your proposal.  Examples include, but are not limited to, liability for payment of taxes, subjugation to the laws of another State, and limitations on remedies.
C.
By signing the Execution of Offer and submitting a proposal, Respondent certifies that any attached or referenced terms, conditions, or documents are applicable to this procurement only to the extent that they do not conflict with the statutes or Administrative Code of the State of Texas, or the advertised terms and conditions, and that they do not impose additional requirements on UTMB.  Respondent further certifies that the submission of a proposal is Respondent's good faith intent to contract with UTMB as specified herein and that such intent to contract is not contingent upon UTMB's acceptance or execution of any such attached or referenced terms, conditions, or other documents.

2.5
Submittal Checklist
Firms are instructed to complete, sign and return the following documents as a part of their proposal submittal.  Failure to return these documents may subject your proposal to disqualification.

· Signed and Completed Execution of Offer (ref. Section 5)

· Signed and Completed Pricing and Delivery Schedule (ref. Section 6)

· Responses to Respondent's Questionnaire (ref. Section 7)

These General Terms and Conditions shall be made a part of and govern any Purchase Order and/or Agreement, if any, resulting from this Request for Proposal.  Your company’s compliance to these terms and conditions in any resultant Purchase Order and/or Agreement will have an effect on the evaluation of your company’s proposal.
SECTION 3

GENERAL TERMS AND CONDITIONS

3.1
General
These General Terms and Conditions shall be made a part of and govern any Purchase Order and/or Agreement, if any, resulting from this Request for Proposal.  Your company’s compliance to these terms and conditions in any resultant Purchase Order and/or Agreement will have an effect on the evaluation of your company’s proposal.
3.2
Definitions

Whenever the following terms are used in these General Terms and Conditions or in the other documents the intent and meaning shall be interpreted as follows:

Agreement shall mean the documents that form the agreement between UTMB and the Seller. The Agreement consists of the Conditions of the Agreement (General and Special Conditions), Scope of Work/Service Requirements, Pricing and Delivery Schedule, Execution of Offer, Respondent's Questionnaire, and all Addenda issued prior to and after the execution of the Agreement. 
UTMB shall mean The University of Texas Medical Branch at Galveston, a component institution of The University of Texas System.

Respondent shall mean the individual, partnership, corporation, or other entity responding to this RFP.

Seller shall mean the individual, partnership, corporation, or other entity awarded an Agreement for a Blood Bank Information System under this RFP, in accordance with the terms, conditions, and requirements herein.

3.3
Entire Agreement
This Agreement, for all intents and purposes, is intended as the complete and exclusive statement of the agreement between UTMB and the Seller and supersede all prior or contemporaneous agreements, negotiations, course of prior dealings, or oral representations relating to the subject matter hereof.

The terms and conditions of any purchase order, agreements, amendments, modifications, or other documents submitted by either party which conflict with, or in any way purport to amend or add to any of the terms and conditions of this Agreement are specifically objected to by the other party and shall be of no force or effect, nor shall govern in any way the subject matter hereof, unless set forth in writing and signed by both parties.

3.4
Time of Performance
Time is of the essence in the rendering of services hereunder.  Seller agrees to perform all obligations and render services set forth per this Agreement in accordance with the schedules herein and as mutually agreed upon between UTMB and Seller during the term of this Agreement.

3.5
Default
In the event that the Seller fails to carry out or comply with any of the terms and conditions of this Agreement with UTMB, UTMB may notify the Seller of such failure or default in writing and demand that the failure or default be remedied within ten (10) days; and in the event that the Seller fails to remedy such failure or default within the ten (10) day period, UTMB shall have the right to cancel this Agreement upon thirty (30) days written notice.

Without limiting the foregoing, the following shall constitute a material breach by the Seller, upon the occurrence of which the Seller shall immediately notify UTMB; the Seller ceases its business operation, makes a general assignment for the benefit of creditors, is adjudged bankrupt, or becomes insolvent.

The cancellation of this Agreement, under any circumstances whatsoever, shall not effect or relieve Seller from any obligation or liability that may have been incurred or will be incurred pursuant to this Agreement and such cancellation by UTMB shall not limit any other right or remedy available to UTMB at law or in equity.

3.6
Termination
A.
For Convenience:


This Agreement may be terminated, without penalty, by UTMB without cause by giving thirty (30) days written notice of such termination to the Seller.

B.
In no event shall such termination by UTMB as provided for under this Section or Section 3.5 give rise to any liability on the part of UTMB including, but not limited to, any claims of Seller for compensation for anticipated profits, unabsorbed overhead, or interest on borrowing.  UTMB's sole obligation hereunder is to pay Seller for products and/or services ordered and received prior to the date of termination.

C.
Performance by UTMB under this Agreement may be dependent upon the appropriation and allotment of funds by the Texas State Legislature (the "Legislature") and/or allocation of funds by the Board of Regents of The University of Texas System (the "Board"). If the Legislature fails to appropriate or allot the necessary funds, or the Board fails to allocate the necessary funds, then UTMB shall issue written notice to Seller and UTMB may terminate this Agreement without further duty or obligation hereunder. Seller acknowledges that appropriation, allotment, and allocation of funds are beyond the control of UTMB.

3.7
Warranties  
In addition to all warranties established by law, Seller hereby warrants and agrees that:

A.
All goods and services covered by this Agreement shall conform to the specifications, drawings, samples or other descriptions set forth in this Agreement or otherwise furnished or adopted by UTMB, and shall be merchantable fit for the purpose intended, of best quality and workmanship, and free from all defects.  UTMB shall have the right of inspection and approval, and may, at Seller's expense, reject and return non-conforming goods or require re-performance of services which are not in compliance with the requirements of this Agreement.  Defects shall not be deemed waived by UTMB's failure to notify Seller upon receipt of goods or completion of services, or by payment of invoice.

B.
All goods and/or services provided under this Agreement shall meet or exceed the Safety Standards established and promulgated under the Federal Occupational Safety and Health Administration (Public Law 91-596) and its regulations in effect or proposed as of the date of this Agreement.

C.
All goods delivered pursuant to this Agreement shall conform to standards established for such goods in accordance with any applicable federal, state or local laws and regulations, unless otherwise indicated in this Agreement.

D.
The use or sale of any goods delivered under this Agreement, or any part thereof, except goods produced to UTMB's specifications, drawings, samples, or other descriptions, does not infringe any existing patent, trademark, copyright, or other intellectual property right of third parties.
3.8
Payment
Seller shall submit itemized invoices for all products and/or services furnished in accordance with this Agreement.  All charges for expenses which are permitted by this Agreement must be fully detailed and supported with itemized receipts. Invoices must reference the UTMB Purchase Order Number and must agree in every detail with the purchase order. Following receipt of a properly submitted invoice, payment will be remitted within thirty (30) days. In order to receive prompt payment within thirty (30) days of receipt of an invoice, please submit an invoice that includes, at a minimum, the following information:

· Seller’s mailing and e-mail (if applicable) address

· Seller’s telephone number

· Name and telephone number of a person designated to answer questions regarding the invoice

· UTMB’s Purchase Order number

· UTMB’s full name; “The University of Texas Medical Branch at Galveston”

· A valid Texas identification number (TIN) issued by the Comptroller of Public Accounts

· A description of goods and services, in sufficient detail to identify the order which relates to the invoice

· Invoices must agree in all respects with the Purchase Order, (i.e., quantity, price, catalog number, etc.)

· Other relevant information supporting and explaining the payment requested, if necessary by UTMB or its representatives.   

UTMB reserves the right to change, modify, and/or add additional invoicing requirements, at any time, upon written notice to Seller. 

Failure to submit invoices in accordance with the requirements herein may delay payment.  All cash discounts offered will be taken if earned.  Cash discount will be calculated from date of receipt of properly submitted invoice. UTMB’s suggested payment terms are 2%/10 NET 30. UTMB as an Agency of the State of Texas qualifies for exemption from State and Local Sales and Use Taxes. Seller may claim exemption from payment of applicable State taxes by complying with such procedures as may be prescribed by the State Comptroller of Public Accounts.  The State of Texas is exempt from all Federal Excise Taxes.

To the extent that Chapter 2251 of the Texas Government Code, as it may be amended from time to time (“Chapter 2251”), is applicable to Seller’s invoice and is not preempted by other applicable law, the Seller may suspend performance under a Agreement for goods, services or construction, if UTMB as a State entity fails to pay undisputed amounts due under the Agreement within the time period specified in Chapter 2251.

Seller must give UTMB at least 10 days prior written notice to suspend (the “Suspension Notice”). Notwithstanding any other requirements for notices given by a Seller under this Agreement, if Seller intends to deliver written notice to UTMB pursuant to Section 2251.054, Texas Government Code, then Seller shall send that notice to UTMB to the address listed in Subsection 3.34. 

3.9
Agreement Amendments
This Agreement may be amended within the Agreement period by mutual consent of the parties.  No modification or amendment to this Agreement shall become valid unless in writing and signed by both parties.  All correspondence regarding modifications or amendments to this Agreement must be forwarded to the UTMB Purchasing Department for prior review and approval.
3.10
Independent Contractor Status
For all purposes of this Agreement and notwithstanding any provision of this Agreement to the contrary, Seller is an independent contractor and is not a state employee, partner, joint venturer, or agent of UTMB. Seller will not bind nor attempt to bind UTMB to any agreement or contract. As an independent contractor, Seller is solely responsible for all taxes, withholdings, and other statutory or contractual obligations of any sort, including but not limited to workers’ compensation insurance.

3.11
Compliance with Law
Seller is aware of, is fully informed about, and in full compliance with its obligations under existing applicable law and regulations, including Title VI of the Civil Rights Act of 1964, as amended (42 USC 2000(D)), Executive Order 11246, as amended (41 CFR 60-1 and 60-2), Vietnam Era Veterans Readjustment Act of 1974, as amended (41 CFR 60-250), Rehabilitation Act of 1973, as amended (41 CFR 60-741), Age Discrimination Act of 1975 (42 USC 6101 et seq.), Non-segregated Facilities (41 CFR 60-1), Omnibus Budget Reconciliation Provision, Section 952, Fair Labor Standards Act of 1938, Sections 6, 7, and 12, as amended, Immigration Reform and Control Act of 1986, and Utilization of Small Business Concerns and Small Business Concerns Owned and Controlled by Socially and Economically Disadvantaged Individuals (PL 96-507), the Americans with Disabilities Act of 1990 (42 USC 12101 et seq.), the Civil Rights Act of 1991, University of Texas System Administration Policy UTS165, and all laws and regulations and executive orders as are applicable.


3.12
UTMB's Right to Audit
At any time during the term of this Agreement and for a period of four (4) years thereafter UTMB or a duly authorized audit representative of UTMB, The University of Texas System, or the State of Texas, at its expense and at reasonable times, reserves the Right to Audit Seller's records and books relevant to all services provided under this Agreement.  In the event such an audit by UTMB reveals any errors/overpayments by UTMB, Seller shall refund UTMB the full amount of such overpayments within thirty (30) days of such audit findings, or UTMB, at its option, reserves the right to deduct such overpayments from any amounts UTMB is required to pay Seller under this Agreement or any Purchase Order. 

3.13
State Auditor’s Office

Seller understands that acceptance of funds under this Agreement constitutes acceptance of the authority of the Texas State Auditor's Office, or any successor agency (collectively, “Auditor”), to conduct an audit or investigation in connection with those funds pursuant to Sections 51.9335(c), 73.115(c) and 74.008(c), Texas Education Code. Seller agrees to cooperate with the Auditor in the conduct of the audit or investigation, including without limitation providing all records requested. Seller will include this provision in all contracts with permitted subcontractors.

3.14
Access to Documents 
To the extent applicable to this Agreement, in accordance with Section 1861(v)(I)(i) of the Social Security Act (42 U.S.C. 1395x) as amended, and the provisions of 42 CFR Section 420.300, et seq., Seller will allow, during and for a period of not less than four (4) years after the expiration or termination of this Agreement, access to this Agreement and its books, documents, and records; and contracts between Seller and its subcontractors or related organizations, including books, documents and records relating to same, by the Comptroller General of the United States, the U.S. Department of Health and Human Services, the Federal Emergency Management Agency (FEMA), and their duly authorized representatives.

3.15
Title and Risk of Loss 
The title and risk of loss of the goods shall not pass to UTMB until UTMB actually receives, takes possession and accepts the goods at the point or points of delivery.

3.16
Acceptance of Products and Services
All products furnished and all services performed under this Agreement shall be to the satisfaction of UTMB and in accordance with the specifications, terms, and conditions of this Agreement. UTMB reserves the right to inspect the products furnished or the services performed, and to determine the quality, acceptability, and fitness of such products or services.

3.17
Sales and Use Tax
UTMB, as an agency of the State of Texas, qualifies for exemption from State and Local Sales and Use Taxes pursuant to the provisions of the Texas Limited Sales, Excise, and Use Tax Act.  The Seller may claim exemption from payment of applicable State taxes by complying with such procedures as may be prescribed by the State Comptroller of Public Accounts.

3.18
Certificate of Insurance
Seller shall, prior to commencement of work, provide UTMB with Certificates of Insurance in the below amounts and shall maintain such coverage in effect for the full duration of this Agreement.

A.
Workers’ Compensation Insurance with statutory limits, and Employer’s Liability Insurance with limits of not less than $1,000,000:
Each Accident





$1,000,000
Disease Each Employee




$1,000,000
Disease Policy Limit




$1,000,000
B.
Commercial General Liability Insurance with limits of not less than:
General Aggregate




$2,000,000
Products & Completed Operations Aggregate

$2,000,000
Personal & Advertising Injury



$1,000,000
Each Occurrence





$1,000,000
Fire Damage (any one fire)



$     50,000
Medical Expenses (any one person)



$     10,000

C.
Commercial Automobile Liability Insurance covering all owned, non‑-owned or hired automobiles, with coverage for at least $1,000,000 Combined Single Limit Bodily Injury and Property Damage;

Certificates evidencing such coverage must be furnished to UTMB prior to the start of service. The Certificates shall be provided by the Insurance Carrier and name UTMB as holder and additionally insured. Certificates shall not be cancelable without thirty (30) days prior written notice. 

3.19
Indemnification.

A.
To the fullest extent permitted by law, Seller shall and does hereby agree to indemnify, protect, defend with counsel approved by UTMB, and hold harmless UTMB and The University of Texas System, and their respective affiliated enterprises, regents, officers, directors, attorneys, employees, representatives and agents (collectively “Indemnitees”) from and against all damages, losses, liens, causes of action, suits, judgments, expenses (including reasonable attorneys’ fees), and other claims of any nature, kind, or description (collectively “Claims”) by any person or entity, arising out of, caused by, or resulting from Seller’s performance under this Agreement and which are caused in whole or in part by any negligent act, negligent omission or willful misconduct of Seller, anyone directly or indirectly employed by Seller or anyone for whose acts Seller may be liable. The provisions of this Section shall not be construed to eliminate or reduce any other indemnification or right which any Indemnitee has by law.

B.
In addition, Seller shall and does hereby agree to indemnify, protect, defend with counsel approved by UTMB, and hold harmless Indemnitees from and against all claims arising from infringement or alleged infringement of any patent, copyright, trademark or other proprietary interest arising by or out of the performance of services or the provision of goods by Seller pursuant to this Agreement, or the use by Seller, or by Indemnitees at the direction of Seller, of any article or material; provided, that, upon becoming aware of a suit or threat of suit for such infringement, UTMB shall promptly notify Seller and Seller shall be given full opportunity to negotiate a settlement. Seller does not warrant against infringement by reason of UTMB’s design of articles or the use thereof in combination with other materials or in the operation of any process. In the event of litigation, UTMB agrees to cooperate reasonably with Seller and all parties shall be entitled, in connection with any such litigation, to be represented by counsel at their own expense.

C.
The indemnities contained herein shall survive the termination of this Agreement for any reason whatsoever.

3.20
Force Majeure
Neither party hereto will be liable or responsible to the other for any loss or damage or for any delays or failure to perform due to causes beyond its reasonable control including acts of God, strikes, epidemics, war, riots, flood, fire, sabotage, or any other circumstances of like character (“force majeure occurrence”).  Provided, however, in the event of a force majeure occurrence, Seller agrees to use its best efforts to mitigate the impact of the occurrence so that UTMB may continue to provide healthcare services during the occurrence.  In the event of such delay or failure to perform, the period specified for performance hereunder may be extended for a period equal to the time lost by reasons of the delay, or the total Agreement may be reduced by the performance (or portions thereof) omitted during such delay.  The provisions of this paragraph shall be effective notwithstanding that such circumstances shall have been operative at the date of this Agreement
3.21
Other Benefits
It is understood and agreed that no benefits, payments or considerations received by Seller for the performance of services associated with and pertinent to this Agreement shall accrue, directly or indirectly, to any employees, elected or appointed officers or representatives, or any other person identified as agents of, or who are by definition an employee of, the State.

3.22
Non-Disclosure
Seller and UTMB acknowledge that they or their employees may, in the performance of this Agreement, come into the possession of proprietary or confidential information owned by or in the possession of the other.  Neither party shall use any such information for its own benefit or make such information available to any person, firm, corporation, or other organization, whether or not directly or indirectly affiliated with Seller or UTMB, unless required by law.  Each party shall also sign any non-disclosure agreements reasonably required by the other party and obtain such agreements from their representatives and/or employees as necessary.

3.23
Publicity
Seller agrees that it shall not publicize this Agreement or disclose, confirm or deny any details thereof to third parties or use any photographs or video recordings of UTMB's employees or patients or use UTMB's name in connection with any sales promotion or publicity event without the prior express written approval of UTMB.

3.24
Severability
If one or more provisions of this Agreement, or the application of any provision to any party or circumstance, is held invalid, unenforceable, or illegal in any respect, the remainder of this Agreement and the application of the provision to other parties or circumstances shall remain valid and in full force and effect.

3.25
Non-Waiver of Defaults
Any failure of UTMB at any time, or from time to time, to enforce or require the strict keeping and performance of any of the terms and conditions of this Agreement, or to exercise a right hereunder, shall not constitute a waiver of such terms, conditions, or rights, and shall not affect or impair same, or the right of UTMB at any time to avail itself of same.

3.26
Assignment
Neither this Agreement, nor any rights, obligations of moneys due hereunder are assignable or transferable (as security for advances or otherwise) unless agreed to in writing by UTMB.  Seller shall not subcontract any portion of services encompassed by this Agreement without UTMB's prior written approval. UTMB shall not be required to recognize any assignment or subcontract made without its prior written approval, and any such assignment by Seller shall be wholly void and ineffective for all purposes unless made in conformity with this Section.

3.27
Assignment of Overcharge Claims 
Seller hereby assigns to UTMB any and all claims for overcharges associated with this Agreement arising under the antitrust laws of the United States, 15 U.S.C.A., Sec. 1 et seq. (1973), or arising under the antitrust laws of the State of Texas, Texas Business and Commerce Code Annotated, Sec. 15.01, et seq. (1967).

3.28
Texas Public Information Act
Seller is hereby notified that UTMB strictly adheres to all statutes, court decisions and the opinions of the Texas Attorney General with respect to disclosure of public information. 

 

Upon execution of a final Agreement, UTMB will consider all information, documentation, and other materials requested to be submitted, to be of a non-confidential and non-proprietary nature and, therefore, subject to public disclosure under the Texas Public Information Act (Texas Government Code, Chapter 552.001, et seq.). Seller will be advised of a request for public information that implicates their materials and will have the opportunity to raise any objections to disclosure to the Texas Attorney General. Certain information may be protected from release under Sections 552.101, 552.110, 552.113, and 552.131, Texas Government Code.

3.29
Freedom of Access and Use of Facilities
Seller's employees shall have reasonable and free access to use only those facilities of UTMB that are necessary to perform services under this Agreement and shall have no right of access to any other facilities of UTMB.

A.
If Seller’s employees, agents, and/or subcontractors are performing work on UTMB’s premises for a period longer than three (3) days or twenty (20) hours, Seller will be subject to UTMB’s Security Requirements, which will require Seller to perform a security clearance check and a urine drug test on each individual. Please contact UTMB’s Purchasing Compliance Officer at 409.747.8000 if your work meets this criteria.

B.
If Seller’s employees, agents, and/or subcontractors are performing work on UTMB’s premises for a period shorter than three (3) days or twenty (20) hours, they must be escorted by a UTMB employee at all times.

3.30
Observance of UTMB Rules and Regulations
Seller agrees that at all times its employees will observe and comply with all regulations of the facilities, including but not limited to, no smoking, consideration for patients and their families, and parking and security regulations.
Care for UTMB patients is the first priority.  When patients are being transported in UTMB elevators, Seller’s employees, agents, representatives, and subcontractors should exit the elevator and wait for the next available one to arrive.

3.31
Ethics Matters; No Financial Interest

Seller and its employees, agents, representatives and subcontractors have read and understand UTMB’s Conflicts of Interest Policy available at http://research.utmb.edu/coi/default.shtm,  UTMB’s  Standards of Conduct Guide available at http://intranet.utmb.edu/compliance/SOCG_2005_3rdEd/SOC_Guide2005.pdf, and applicable state ethics laws and rules available at www.utsystem.edu/ogc/ethics. Neither Seller nor its employees, agents, representatives or subcontractors will assist or cause UTMB employees to violate UTMB’s Conflicts of Interest Policy, provisions described by UTMB’s Standards of Conduct Guide, or applicable state ethics laws or rules. Seller represents and warrants that no member of the Board has a direct or indirect financial interest in the transaction that is the subject of this Agreement.
3.32
Recall Notice
Seller shall, immediately upon discovery of same, advise UTMB of any or all required replacement/modifications to equipment or component part thereof or withdrawal of product by reason of safety hazard or recall regardless of the nature of same.  Any verbal notification must be confirmed in writing within twenty-four (24) hours of such verbal notification.  All such formal notices will be submitted to the following addresses:





The University of Texas Medical Branch at Galveston





Attn.:  Chief Purchasing Agent




301 University Blvd.




Galveston, Texas 77555-0905





Tel.:   (409) 747-8000
Fax:   (281) 554-5368




The University of Texas Medical Branch at Galveston





Attn.:  Risk Management





301 University Blvd.





Galveston, TX 77555-0495





Tel.:   (409) 742-4775
Fax:   (409) 742-6897

3.33
Other Liabilities
The individuals signing on behalf of UTMB and Seller shall not be personally liable for the performance of any of the terms of this Agreement, provided however, that they warrant their authority to sign on behalf of UTMB and Seller.  No member, individually or collectively, of UTMB or the Board of Regents of the University of Texas System (“UT System”), and no officer or director of Seller incurs or assumes any individual or personal liability by the execution of this Agreement or by reason of default in the performance of any of the terms hereof.  All such liability of the employees of UT System and officers and directors of Seller, as such, is released as a condition of and in consideration of the execution of this Agreement.
3.34
Section Headings
All section headings are for convenience of reference only and are not intended to define or limit the scope of any provisions of this Agreement.

3.35
Execution
This Agreement may be executed in any number of counterparts, each of which shall be deemed to be an original, but all together shall constitute but one and the same Agreement.  It is also agreed that separate counterparts of this Agreement may separately be executed by the parties all with the same force and effect as if the same counterpart had been executed by all parties.

3.36
Notices
Any notices required or permitted to be given shall be in writing and effective upon receipt and shall be sent by certified mail, return receipt requested, postage pre-paid, addressed as follows:

 If to Seller, to the Seller's last known mailing address.

If to UTMB:
The University of Texas Medical Branch at Galveston





Attn.:  Chief Purchasing Agent





301 University Blvd., Mail Route 0905





Galveston, Texas 77555-0905


 cc:
The University of Texas Medical Branch at Galveston





Attn.:  Director, Legal Services 





301 University Blvd., Mail Route 0171





Galveston, Texas 77555-0171

3.37
Governing Law and Venue
Galveston County, Texas, shall be the proper place of venue for suit on or in respect of this Agreement. This Agreement and all of the rights and obligations of the parties hereto and all of the terms and conditions hereof shall be construed, interpreted and applied in accordance with and governed by and enforced under the laws of the State of Texas.

3.38
Breach of Contract Claims

A.
To the extent that Chapter 2260, Texas Government Code, as it may be amended from time to time ("Chapter 2260"), is applicable to this Agreement and is not preempted by other applicable law, the dispute resolution process provided for in Chapter 2260 will be used, as further described herein, by UTMB and Seller to attempt to resolve any claim for breach of contract made by Seller: 

1.
Seller’s claims for breach of this Agreement that the parties cannot resolve pursuant to other provisions of this Agreement or in the ordinary course of business will be submitted to the negotiation process provided in subchapter B of Chapter 2260. To initiate the process, Seller will submit written notice, as required by subchapter B of Chapter 2260, to UTMB in accordance with the notice provisions in this Agreement. Seller's notice will specifically state that the provisions of subchapter B of Chapter 2260 are being invoked, the date and nature of the event giving rise to the claim, the specific Agreement provision that UTMB allegedly breached, the amount of damages Seller seeks, and the method used to calculate the damages. Compliance by Seller with subchapter B of Chapter 2260 is a required prerequisite to Seller's filing of a contested case proceeding under subchapter C of Chapter 2260. The chief business officer of UTMB, or another officer of UTMB as may be designated from time to time by UTMB by written notice to Seller in accordance with the notice provisions in this Agreement, will examine Seller's claim and any counterclaim and negotiate with Seller in an effort to resolve the claims. 

2.
If the parties are unable to resolve their disputes under subsection (A)(1), the contested case process provided in subchapter C of Chapter 2260 is Seller’s sole and exclusive process for seeking a remedy for any and all of Seller's claims for breach of this Agreement by UTMB.

3.
 
Compliance with the contested case process provided in subchapter C of Chapter 2260 is a required prerequisite to seeking consent to sue from the Legislature under Chapter 107, Texas Civil Practices and Remedies Code. The parties hereto specifically agree that (i) neither the execution of this Agreement by UTMB nor any other conduct, action or inaction of any representative of UTMB relating to this Agreement constitutes or is intended to constitute a waiver of UTMB's or the state's sovereign immunity to suit and (ii) UTMB has not waived its right to seek redress in the courts.

B.
The submission, processing and resolution of Seller’s claim is governed by the published rules adopted by the Texas Attorney General pursuant to Chapter 2260, as currently effective, thereafter enacted or subsequently amended. 

C.   
UTMB and Seller agree that any periods set forth in this Agreement for notice and cure of defaults are not waived.
3.39
Access by Individuals with Disabilities

Seller represents and warrants (“EIR Accessibility Warranty”) that the electronic and information resources and all associated information, documentation, and support that it provides to UTMB under this Agreement (collectively, the “EIRs”) comply with the applicable requirements set forth in Title 1, Chapter 213 of the Texas Administrative Code and Title 1, Chapter 206, Rule 206.70 of the Texas Administrative Code (as authorized by Chapter 2054, Subchapter M of the Texas Government Code.)  To the extent Seller becomes aware that the EIRs, or any portion thereof, do not comply with the EIR Accessibility Warranty, then Seller represents and warrants that it will, at no cost to UTMB, either (1) perform all necessary remediation to make the EIRs satisfy the EIR Accessibility Warranty or (2) replace the EIRs with new EIRs that satisfy the EIR Accessibility Warranty.  In the event that Seller is unable to do so, then UTMB may terminate this Agreement and Seller will refund to UTMB all amounts UTMB has paid under this Agreement within thirty (30) days after the termination date.
3.40
Acknowledgment of HIPAA Obligation and Other Regulations Implementing the Health Insurance Portability and Accountability Act of 1996 (42 U.S.C. §1320(d) (“HIPAA”)  

To the extent either Seller comes into contact with information considered Individually Identifiable Health Information (IIHI) by the Health Insurance Portability and Accountability Act of 1996, codified at 42 USC § 1320d through d-8 (HIPAA) or Protected Health Information (PHI), as regulated by the Department of Health and Human Services (DHHS) through the adoption of standards, 45 CFR Parts 160 and 164 (Privacy Rule) and 45 CFR Parts 160, 162 and 164 (Security Rule), collectively referred to as “the HIPAA Rules,”  as amended by the Health Information Technology for Economic and Clinical Health Act of 2009 ("HITECH Act"), Seller agrees to keep private and to secure any information considered IIHI or PHI in accordance with the federal law.  

A.
Seller agrees to only use and disclose Protected Information as required to perform the services outlined in this Agreement.  Seller may use and disclose Protected Information for the proper management and administration of the Seller’s operations and for data aggregation services to the extent permitted by the HIPAA Rules.  
B.
Seller will not use or further disclose Protected Information other than as permitted or required under this Agreement or as required by law.
C.
Seller will use appropriate safeguards to prevent the use or disclosure of Protected Information for any reason other than as provided by this Agreement.  Seller shall implement administrative, physical, and technical safeguards that reasonably and appropriately protect the confidentiality, integrity, and availability of the electronic Protected Information that it creates, receives, maintains or transmits on behalf of UTMB.  
D.
Seller agrees to promptly notify UTMB of any use or disclosure of Protected Information not provided for in this Agreement of which it becomes aware.  Contactor shall report to UTMB any instances, including security incidents, of which it is aware in which Protected Information is used or disclosed for a purpose that is not otherwise provided for in this Agreement or for a purpose not expressly permitted by the HIPAA Rules.    
E.
Seller shall require any agents or subcontractors who receive Protected Information to be bound by the same restrictions and conditions outlined in this Agreement.  Additionally, Seller shall ensure that any agent, including a subcontractor, agrees to implement reasonable and appropriate safeguards to protect the confidentiality, integrity and availability of electronic Protected Information that Seller creates, receives, maintains, or transmits on behalf of UTMB. 
F.
To the extent it is determined Seller maintains a Designated Record Set, Seller agrees to follow 45 CFR §164.524 (Access of Individuals to PHI), 164.526 (Amendment of PHI) and 164.528 (Accounting of Disclosures of PHI) of the HIPAA Privacy Rules.  
G.
Seller agrees to make its internal practices, books, and records relating to the use and disclosure of PHI received from UTMB available to the Secretary of Health and Human Services or the Secretary’s designee for purposes of determining UTMB’s compliance with the HIPAA Privacy Regulations.  
H.
After completion and/or termination of this Agreement, Seller agrees to return or destroy all Protected Information, if feasible, and, if not feasible, Seller agrees to continue to protect the Protected Information from wrongful uses and disclosures. 
I.
Seller understands that UTMB may terminate this Agreement immediately if UTMB determines Seller violated a material term of this Agreement and Seller’s actions are not successful in remedying the breach.  If termination is not feasible UTMB may report the problem to the Secretary of Health and Human Services. 
J.
Seller may use and disclose de-identified Protected Information if UTMB approves of the use of de-identified Protected Information and the Protected Information is de-identified in compliance with the HIPAA Rules.

K.
Seller shall ensure that all uses and disclosures of Protected Information are subject to the principle of “minimum necessary use and disclosure,” i.e., that only Protected Information that is the minimum necessary to accomplish the intended purpose of the use, or disclosure is used or disclosed.

3.41
Undocumented Workers

The Immigration and Nationality Act (8 United States Code 1324a) (“Immigration Act”) makes it unlawful for an employer to hire or continue employment of undocumented workers. The United States Immigration and Customs Enforcement Service has established the Form I-9 Employment Eligibility Verification Form (“I-9 Form”) as the document to be used for employment eligibility verification (8 Code of Federal Regulations 274a). Among other things, Seller is required to: (1) have all employees complete and sign the I-9 Form certifying that they are eligible for employment; (2) examine verification documents required by the I-9 Form to be presented by the employee and ensure the documents appear to be genuine and related to the individual; (3) record information about the documents on the I-9 Form, and complete the certification portion of the I-9 Form; and (4) retain the I-9 Form as required by law. It is illegal to discriminate against any individual (other than a citizen of another country who is not authorized to work in the United States) in hiring, discharging, or recruiting because of that individual’s national origin or citizenship status. If Seller employs unauthorized workers during performance of this Agreement in violation of the Immigration Act then, in addition to other remedies or penalties prescribed by law, UTMB may terminate this Agreement in accordance with Section VIII. Seller represents and warrants that it is in compliance with and agrees that it will remain in compliance with the provisions of the Immigration Act.  

3.42
State of Texas Computer Equipment Recycling Program Certification  
Pursuant to Section 361.965, Texas Health and Safety Code, Seller certifies that it is full compliance with the State of Texas Manufacturer Responsibility and Consumer Convenience Computer Equipment Collection and Recovery Act set forth in Subchapter Y, Chapter 361, Texas Health and Safety Code, and the rules adopted by the Texas Commission on Environmental Quality under that Act as set forth in 30 TAC Chapter 328. Seller acknowledges that this Purchase Order may be terminated and payment may be withheld if this certification is inaccurate.  
3.43
Right to Protect Information Resource Security  

UTMB shall reserve the right to change or modify without consent any information resource, 
including but not limited to operating systems, hardware, and/or network configuration, in order to 
protect UTMB’s information resources against any security vulnerabilities and unauthorized access 
or abuse.  In the event that maintenance is provided by the Seller, Seller warrants that upon 
routine maintenance and/or notification by UTMB of a security vulnerability that maintenance shall 
include installation of operating system and/or application patches and upgrades that will protect 
UTMB’s information resources against any security vulnerabilities and unauthorized access or 
abuse.

3.44
Warranty Against Spyware, Malware, and Collection of Private Information  

Seller warrants that products purchased by UTMB do not contain spyware, malware, and/or that 
the 
products do not collect and/or distribute information that could be considered private without UTMB’s 
and the actual users’ express consent.

3.45
Remote Network Access for Maintenance or Repairs  

Access to UTMB’s information resources for remote maintenance or repairs by Seller or other 
authorized vendors shall be limited to use of approved network connectivity access methods such as 
Virtual Private Network or 3rd party remote dialup access.  Access requests to UTMB’s Information 
Services on behalf of the Seller or other authorized vendors shall be the responsibility of the 
information resource owner. 

3.46
Compliance with UTS 165  


Seller agrees to adhere to all state and federal laws and Board of Regents’ Rules and policies, 
including UTS 165 – The University of Texas System Information Resources Use and Security Policy 
(available at http://www.utsystem.edu/POLICY/policies/uts165.html), pertaining to the protection 
of Information Resources and privacy of Sensitive Data, as those terms are defined in UTS 165.  
Further, Seller represents and warrants that it will:

(a) Hold all Sensitive Data in the strictest confidence;

(b) Not release any Sensitive Data concerning a UTMB student unless Seller obtains UTMB’s prior written approval and performs such a release in full compliance with all applicable privacy laws, including FERPA;

(c) Not otherwise use or disclose Sensitive Data except as required or permitted by law;

(d) Safeguard Sensitive Data according to all commercially reasonable administrative, physical and technical standards (e.g., such standards established by the National Institute of Standards and Technology or the Center for Internet Security);

(e) Continually monitor its operations and take any action necessary to assure the Sensitive Data is safeguarded in accordance with the terms of UTS 165; and

(f) Comply with the Vendor Access Requirements set forth in UTS 165.


If an unauthorized use or disclosure of any Sensitive Data should occur, Seller must provide 
written notice to UTMB within one (1) business day after Seller’s discovery of such use or 
disclosure and all information requested by UTMB or the University of Texas System concerning 
such unauthorized use or disclosure.


Pursuant to Title 1 Texas Administrative Code Section 202.75(7) and to ensure compliance with UTS 
165 and state laws and regulations related to the use and security of Information Resources, UTMB, 
at its sole cost and expense, shall have right to audit Seller’s systems to ensure that Information 
Resources and Sensitive Data are adequately protected.
3.47
Software Indemnification  

Seller warrants that it has the full right to grant this entire license to UTMB.  At Seller’s 
expense, 
Seller shall hold harmless, indemnify, and defend UTMB against any claim that the Software or 
Documentation infringes a patent, copyright, trade secret or other proprietary right of a 
third party in 
the United States and shall pay all costs, damages, and attorney's fees that a court finally 
awards as a 
result of such claim or that are paid in settlement of such claim.  To qualify for such defense and 
payment, UTMB will: (i) give Seller prompt written notice of such claim; and (ii) subject to the 
statutory duty of the Texas Attorney General, allow Seller to control, and fully cooperate with Seller 
in, the defense and all related negotiations.  In the event that such claims are raised against both 
UTMB and Seller, UTMB may, at its option and expense, retain its own counsel to act as co-
counsel in such defense and related negotiations.  Seller’s obligation under this Section is 
conditioned 
upon UTMB’s agreement that, if the operation of the Software becomes, or in Seller’s reasonable 
opinion is likely to become, the subject of such claim, UTMB shall permit Seller, at Seller’s option and 
expense, either to procure the right for UTMB to continue to use the Software or to replace or 
modify the Software so that it becomes non-infringing and that said replacement software or 
modifications meets or exceeds the functionality of the original software.  In the event neither of these 
options is available, Seller agrees to refund to UTMB any license and Professional Services fees paid 
to Seller.

3.48
Warranty Against Self Disabling Codes 

Seller warrants that the Software shall not be subject to any time-based, activity-based or event-
based self disabling codes once payment has been received by Seller.

3.49
Software Acceptance
(a) Upon installation of the software by Seller, Seller shall demonstrate to UTMB the operation of the software in UTMB’s test and live environments to be performing in accordance with the provided documentation and specifications.

(b) Acceptance of the software shall occur after thirty (30) consecutive calendar days of Stable Operation following First Productive Use after complete implementation of all modules.  At UTMB’s option, the running of the thirty (30) calendar day period may be halted from time to time for non-Urgent Issue(s), and shall be restarted to day zero for Urgent Issue(s), as defined in this Agreement.  Upon successful completion of the thirty (30) calendar day period, UTMB shall notify Seller, in writing, of UTMB’s acceptance of the software and agrees not to unreasonably withhold such notice.

(c) “First Productive Use” shall mean seventy-two (72) hours of continuous operation after the date on which the software is first used with UTMB’s live data to perform the intended function of the software.  First Productive Use shall be restricted to the live production system and will not include the test systems.

(d) “Stable” shall mean computer jobs, tasks, transactions or procedures consistently performing in accordance with the provided documentation and specifications ending in a normal mode and not ending abnormally.

(e) “Urgent Issue” shall mean any issue which results in a loss of major system functionality; a loss of data recovery; or incorrect data as defined by UTMB.

SECTION 4

SCOPE OF WORK/SERVICE REQUIREMENTS

4.1
General
University of Texas Medical Branch at Galveston (UTMB) requests proposals from qualified and experienced firms for a commercially available out-of–the–box Blood Bank Information System meeting the following minimum specifications stated in this Section.

4.2 Background 
The UTMB Blood Bank currently uses Cerner Classic for both donor collection and transfusion service information management.  
The UTMB Blood Bank laboratory handles inpatient testing and transfusion services for a 400 bed tertiary care teaching hospital associated with a state university medical school.  Hospital services include high risk maternity and neonatal care, burns, transplants (kidney, heart, lung, and liver), hematology/oncology, and general medical/surgical services.  Our regional trauma center was the top ranked Level 1 Trauma Center in the nation in 2008.  In addition to UTMB inpatient transfusion services, the lab also provides transfusion testing services and products for the local Shriners Burn Hospital and outpatient blood bank testing for a large regional network of clinics.  Limited outpatient transfusions occur in these clinics, with crossmatched products transported from the on-campus lab.
All samples are delivered to and tested at a single laboratory on the UTMB campus.  We perform nearly all of our own reference testing including complex antibody identification work-ups, phenotyping, titers, elutions, and adsorbtions.  We utilize two Ortho ProVue instruments and manual testing at the bench includes both gel and tube testing methodologies.    We thaw, pool, split, aliquot, leukoreduce, wash, deglycerolize, and irradiate various blood products based on patient needs.  In addition to blood products, we dispense and track Rh immune globulin and recombinant factor VII.    We do not have responsibility for management of stem cells, human tissues, bone marrow or other biologics.
The laboratory staff is also responsible for fractionation, processing, and quality control testing of the whole blood and apheresis units collected by our donor program. Transmissable disease testing is outsourced to a reference lab but the UTMB Blood Bank lab staff is responsible for data entry of these results and the subsequent product labeling and retyping to make these units available for patient use.   In addition to transfusable products for inhouse use, products for research, manufacturing and export to other facilities are prepared, packaged for shipping, tracked, and billed.
The UTMB Donor Collection program handles whole blood and apheresis donors at an on-campus donor center, an off-campus donor facility, and approximately 700 groups for mobile and set-up drives throughout nearby communities.  In addition to routine volunteer blood donations, the staff handles autologous and directed donors as well as therapeutic phlebotomies.   
Laboratory workload statistics from 2008:

37,125 ABO Typing

35,469 Antibody Screen

21,522 Electronic Crossmatches

2410 Extended Crossmatches

Transfused Products:

15,560 Red cells

7048 Plasma

1266 Cryo

3951 Platelets (random)

75 Apheresis Platelets

Donor Collection statistics from 2008:

Successful whole blood donations:
8798

Apheresis procedures:

102

Autologous donors:

27


Directed donations:

9

Therapeutic Phlebotomies

178

Research donors:


46

The UTMB Donor Collection program is not yet large enough to meet the total transfusion needs of the hospital, so the following products were imported in 2008:

6705 Red Cells

913 Plasma products

1353 Platelets

552 Cryo

Definitions/Acronyms: 

· User – person that uses the system to enter data or generate reports
· Vendor – Licensor of the system

· Product – the  Licensor’s System

· AABB – American Association of Blood Banks

· CAP – College of American Pathologists

· FDA – Food and Drug Administration

· ISBT 128 – international standard for human blood and tissue product identification
· HIS – hospital information system
· LIS – laboratory information system
· EMR – electronic medical record
· BASIS – Blood Availability and Safety Inventory System
· Doctor Master – Physician credential  

· ADT – Admission, discharge, transfer
· CMV – cytomegalovirus
· HLA – human leukocyte antigen
· HL-7 – health level 7 standard series of logical formats for packaging healthcare data
· LDAP – Lightweight Directory Access Protocol
· CSV– comma separated values
· SOP – Standard Operating Procedure

· UTMB – University of Texas Medical Branch, Galveston

· HIPAA – Health Insurance Portability & Accountability Act of 1996
· RFP – Request for Proposal

· SSL – Secure Socket Layer

· CMS – Center for Medicare & Medicaid Services

· JCAHO – Joint Commission on Accreditation of Healthcare Organizations
4.3 Project Overview/Objectives  

UTMB is seeking a vendor to supply, implement, and validate a comprehensive FDA 510(k)-approved software package which provides an integrated blood donor and transfusion service information management system.  The system should include: 

a) Donor recruitment package with ability to query by geographic area, donor group, blood type, special donor characteristics
b) Donation scheduling, including the ability for donors to self-schedule appointments online and check their eligibility to donate again based on type of donation
c) Electronic donor questionnaire

d) Features to prevent collection of units from ineligible donors

e) Electronic documentation of donor collection process including personnel, equipment, and supplies used
f) Automated communications with donors including donor deferrals, donor satisfaction surveys, donor thank you notes, donor reaction and aftercare instructions, donor reminders
g) Automated lookback processes which include both transfusion service and blood donor records

h) Automated processes to link special donor characteristics from donor history to current donation products in both the donor and transfusion service modules (rare donor phenotype, sickle cell status, Chagas testing history)

i) Automated processes to update donor record when testing of available products in the transfusion module identifies special donor characteristics (antigen typing, sickle cell status, CMV status) 

j) Periodic blood component quality control testing
k) Automated review of preparation, testing, and storage quality assurance measures before units are released to inventory or returned back to inventory to prevent unacceptable units from reaching “available” status

l) Inventory and tracking of blood products from collection, through fractionation and modifications, to final disposition status including all crossmatches, issuing, and returns; electronic documentation of personnel, equipment, reagents, and disposables involved with each part of the product history
m) Compliance with full ISBT 128 labeling requirements for all product modifications including integrated label printing
n) Electronic documentation of reagent and equipment quality control and electronic review of these reports

o) Patient testing including documentation of testing personnel and special reagents
p) Electronic crossmatch decision making

q) Rule-based criteria to prevent dispensing incorrect blood products

r) Rule-based criteria to flag special product requirements for patients

s) Automated review and flagging of component orders based on approved institutional transfusion criteria and patient laboratory values from EMR
t) Automated supervisory referral and electronic review of abnormal test results and error corrections

u) Interface with various equipment currently in use or planned for future implementation
i. Ortho ProVue
ii. Immucor BioArray

iii. ISBT label printers
v) Ability to fully meet and comply with blood donor and transfusion services regulatory standards and guidelines (from CAP, AABB, FDA, CMS, JCAHO, etc.)
w) Retain product history and patient testing history as required by regulatory agencies

x) Generate shipping documents and invoices for research products, transfusion products and manufacturing products

y) Address inventory control of reagents and disposables, including automation of product recall information  and usage information for budget planning
z) Support automated blood component reconciliation or “bank check” processes

aa) Reporting capabilities including both standard reports and creation of ad hoc reports;  access to raw data for data extraction to other reporting systems/applications including national hemovigilance and BASIS inventory reporting systems
ab) Transfer of donor and patient records from current blood bank system 
ac) Validation of system to meet regulatory compliance and identify areas of associated risk.
ad) Support online user “help” or links to procedures and reference documentation
ae) On-going support 24x7 and maintenance, including upgrades to maintain industry regulatory compliance

af) Be able to interface ADT, Doctor Master, order, result, and billing/ to and from HIS/LIS/EMR or other system.
ag) Ability to receive transmissible disease testing results from outside reference lab

4.4
 Implementation, Technical and Training  
(a) Seller will provide training to UTMB personnel on the implementation and use of the software system and how to train the user community to have a full understanding of the system.  
(b) Technical Requirements:  
· System must integrate with UTMB’s Active Directory for the management of user accounts.

· System must maintain an audit trail of all changes made to records to include the user, date and time of the change.
· System must contain out-of-the-box operational reporting as well as allow for the ad hoc creation and scheduled distribution of reports.  The system must also allow for creating reports to extract information from the system to assist in preparation of all other reports/requests for information as needed.  The query must be able to be saved for use in future reports.   The data output from the query must be exportable to comma separated values (CSV) and fixed format text files.
· The System must allow for segregation of duties among staff members by user profile.  The need for separation of duties and for tracking by user any changes made within the system is imperative to ensure the university’s compliance with federal, state and institutional requirements. Therefore, a method of restricting access to the user level is required and the system must maintain an audit-trail by user of all changes made to records at the user level. 

· If web-based, the system must have the native ability to function with Secure Socket Layers (SSL) enabled.

· Seller must have a history of working with Academic Medical Centers.

· Require all interfaces to be HL7
· Hardware requirements must be provided

4.5
Support Services
· Seller must offer a Service Level Agreement (SLA) that guarantees the 
minimum 

level of 
service and availability of the System.

· Post implementation Seller must provide 24x7x365 support 



Project Coordinator 

All the work performed hereunder shall be scheduled, coordinated, reviewed and 

approved by the UTMB Project Manager(s).  The project Manager (s) shall decide all 
questions which may arise as to the fulfillment of any work performed by the Seller, and 
his/her determination and 
decision thereon shall be the final and conclusive.  An alternate 
will be identified to perform this function when the coordinator is not available.


Seller Personnel

Seller shall maintain a staff of properly trained experienced personnel to ensure satisfactory 
performance under this contract.  Seller shall assign a UTMB approved Project Manager who 
will be responsible for the coordination and administration of UTMB’s requirements


4.6
Delivery
A.
Please state deliveries as part of the Implementation Plan
B.
Failure of the Seller to notify UTMB sufficiently in advance of inability to complete shipment within the delivery schedule, shall grant UTMB the option of canceling the order, purchasing from the best available source, and charging the Seller the difference between the Agreement price and actual purchase, if any, plus cost of handling.

C.
In no event shall product substitutions or changes be permitted without the express written authorization of the UTMB Purchasing Department.  All such authorization shall be in the form of a Purchase Change Order.

D.
All products shall be delivered F.O.B. destination, Full Freight Allowed and not invoiced. Title passes upon delivery. Seller is responsible for all freight costs.


4.7
Warranty

In addition to the warranties set forth per the attached UTMB Standard Terms and Conditions, Seller warrants all items against defects in materials, workmanship and quality.

A.
Seller agrees to repair or replace all defective products and services promptly without any additional cost to UTMB, excepting those failures attributable due to accident, fire, or negligence on the part of UTMB. for a minimum of one year from UTMB’s acceptance of software. 

4.8
Miscellaneous Provisions
A.
Authorized Dealers


Seller must be authorized by an agreement signed between the Seller and the Manufacturer, qualified and have the authority to:





 
Sell “new” equipment per Contract Law




 
Pass the Manufacturer's warranty through the Dealer to UTMB




 
Sell the Manufacturer's extended warranty contracts

B.
Personnel


Seller will maintain a staff of properly trained and experienced personnel to ensure satisfactory performance under this Agreement. Seller will cause all persons connected with the Seller directly in charge of the Work are duly registered and/or licensed under all applicable federal, state and local, laws, regulations, and ordinances. Seller will assign to the Project a designated representative who will be responsible for the administration and coordination of the Work. Seller will furnish efficient business administration and coordination and perform the Work in an expeditious and economical manner consistent with the interests of UTMB.

C.
Seller represents, warrants and agrees that (a) it will use commercially reasonable efforts to perform the Work in a good and workmanlike manner and in accordance with commercially reasonable standards of Seller’s profession or business, and (b) all of the Work to be performed will be of the quality that prevails among similar businesses engaged in providing similar services in major United States urban areas under the same or similar circumstances.

D. 
Seller will call to UTMB’s attention in writing all information in any materials supplied to Seller (by UTMB or any other party) that Seller regards as unsuitable, improper or inaccurate in connection with the purposes for which the material is furnished.

E.
Seller warrants and agrees that the Work will be accurate and free from any material defects. Seller's duties and obligations under this Agreement will at no time be in any way diminished by reason of any approval by UTMB nor will Seller be released from any liability by reason of any approval by UTMB, it being agreed that UTMB at all times is relying upon Seller's skill and knowledge in performing the Work.

F.
Seller will, at its own cost, correct all material defects in the Work as soon as practical after Seller becomes aware of the defects. If Seller fails to correct material defects in the Work within a reasonable time, then UTMB may correct the defective Work at Seller’s expense. This remedy is in addition to, and not in substitution for, any other remedy for defective Work that UTMB may have at law or in equity.


4.9
Ownership and Use of Work Material.

A.
All drawings, specifications, plans, computations, sketches, data, photographs, tapes, renderings, models, publications, statements, accounts, reports, studies, and other materials prepared by Seller or any subcontractors in connection with the Work (collectively, "Work Material"), whether or not accepted or rejected by UTMB, are the property of UTMB and for its exclusive use and re‑use at any time without further compensation and without any restrictions. 

B.
Seller grants and assigns to UTMB all rights and claims of whatever nature and whether now or hereafter arising in and to the Work Material and will cooperate fully with UTMB in any steps UTMB may take to obtain patent, copyright, trademark or like protections with respect to the Work Material. 

C.
UTMB will have the right to use the Work Material for the completion of the Work or otherwise. UTMB may, at all times, retain the originals of the Work Material. The Work Material will not to be used by any person other than UTMB on other projects unless expressly authorized by UTMB in writing. 

D.
The Work Material will not be used or published by Seller or any other party unless expressly authorized by UTMB in writing. Seller will treat all Work Material as confidential.
SECTION 5

EXECUTION OF OFFER

RFP NO.:10-65
THIS SHEET MUST BE COMPLETED, SIGNED, AND RETURNED WITH RESPONDENT'S PROPOSAL. FAILURE TO SIGN AND RETURN THIS SHEET WILL RESULT IN THE REJECTION OF YOUR PROPOSAL.
By signature hereon, Respondent represents and warrants the following:  

1.
Respondent acknowledges and agrees that (1) this RFP is a solicitation for a proposal and is not a contract or an offer to contract; (2) the submission of a proposal by Respondent in response to this RFP will not create a contract between UTMB and Respondent; (3) UTMB has made no representation or warranty, written or oral, that one or more contracts with UTMB will be awarded under this RFP; and (4) Respondent will bear, as its sole risk and responsibility, any cost arising from Respondent’s preparation of a response to this RFP. 

2.
seq level0 \h \r0 

seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 

seq level5 \h \r0 

seq level6 \h \r0 

seq level7 \h \r0 

seq level2 \h \r0 Respondent is a reputable company that is lawfully and regularly engaged in providing products and/or performing the services. 

3.
Respondent has the necessary experience, knowledge, abilities, skills, and resources to provide the products and/or perform the services. 

4.
Respondent is aware of, is fully informed about, and is in full compliance with all applicable federal, state and local laws, rules, regulations and ordinances. 

5.
Respondent understands (i) the requirements and specifications set forth in this RFP and (ii) the terms and conditions set forth in the Agreement under which Respondent will be required to operate. 

6.
If selected by UTMB, Respondent will not delegate any of its duties or responsibilities under this RFP or the Agreement to any subcontractor, except as expressly provided in the Agreement. 

7.
If selected by UTMB, Respondent will maintain any insurance coverage as required by the Agreement during the term thereof. 

8.
All statements, information and representations prepared and submitted in response to this RFP are current, complete, true and accurate. Respondent acknowledges that UTMB will rely on such statements, information and representations in selecting the successful Respondent. If selected by UTMB, Respondent will notify UTMB immediately of any material change in any matters with regard to which Respondent has made a statement or representation or provided information. 

9.
Respondent will defend, indemnify, and hold harmless UTMB, The University of Texas System, the State of Texas, and all of their regents, officers, agents and employees, from and against all claims, actions, suits, demands, costs (including, but not limited to reasonable attorneys' fees), damages, and liabilities, arising out of, connected with, or resulting from any negligent acts or omissions or willful misconduct of Respondent or any agent, employee, subcontractor, or supplier of Respondent in the execution or performance of any contract or agreement resulting from this RFP. 

10.
Pursuant to Sections 2107.008 and 2252.903, Government Code, any payments owing to Respondent under any contract or agreement resulting from this RFP may be applied directly to any debt or delinquency that Respondent owes the State of Texas or any agency of the State of Texas regardless of when it arises, until such debt or delinquency is paid in full. 

11.
Respondent offers and agrees to provide the products and/or furnish the services to UTMB and comply with all terms, conditions, requirements and specifications set forth in this RFP. 

12.
Respondent affirms that it has not given or offered to give, nor does Respondent intend to give at any time hereafter, any economic opportunity, future employment, gift, loan, gratuity, special discount, trip, favor or service to a public servant in connection with its submitted proposal. 

13.
A corporate Respondent certifies that it is not currently delinquent in the payment of any Franchise Taxes due under Chapter 171, Tax Code, or that the corporate Respondent is exempt from the payment of such taxes, or that the corporate Respondent is an out-of-state corporation that is not subject to the Texas Franchise Tax, whichever is applicable. A false certification will be deemed a material breach of contract and, at UTMB's option, may result in termination of any resulting contract or agreement. 

14.
Respondent hereby certifies that neither Respondent nor any firm, corporation, partnership or institution represented by Respondent, or anyone acting for such firm, corporation or institution, has violated the antitrust laws of the State of Texas, codified in Section 15.01, et seq., Business and Commerce Code, or the Federal antitrust laws, nor communicated directly or indirectly the proposal made to any competitor or any other person engaged in such line of business. 

15.
Respondent certifies that the individual signing this document and the documents made a part of this RFP, is authorized to sign such documents on behalf of Respondent and to bind Respondent under any agreements and other contractual arrangements that may result from the submission of Respondent’s proposal. 

16.
Respondent certifies as follows:   

"Under Section 231.006, Family Code, relating to child support, Respondent certifies that the individual or business entity named in the Respondent’s proposal is not ineligible to receive the specified contract award and acknowledges that any agreements or other contractual arrangements resulting from this RFP may be terminated if this certification is inaccurate."  

17.
Respondent certifies that (i) no relationship, whether by blood, marriage, business association, capital funding agreement or by any other such kinship or connection exists between the owner of any Respondent that is a sole proprietorship, the officers or directors of any Respondent that is a corporation, the partners of any Respondent that is a partnership, the joint venturers of any Respondent that is a joint venture or the members or managers of any Respondent that is a limited liability company, on one hand, and an employee of any component of The University of Texas System, on the other hand, other than the relationships which have been previously disclosed to UTMB in writing and (ii) Respondent has not been an employee of any component institution of The University of Texas System within the immediate twelve (12) months prior to the Submittal Deadline. All disclosures by Respondent in connection with this certification will be subject to administrative review and approval before UTMB enters into a contract or agreement with Respondent. 

18.
By signature hereon, Respondent certifies that in accordance with Section 2155.004, Government Code, no compensation has been received for its participation in the preparation of the requirements or specifications for this RFP. In addition, Respondent certifies that an award of a Agreement to Respondent will not violate Section 2155.006, Government Code, prohibiting UTMB from entering into a Agreement that involves financial participation by a person who, during the previous five years, has been convicted of violating federal law or assessed a penalty in a federal civil or administrative enforcement action in connection with a contract awarded by the federal government for relief, recovery, or reconstruction efforts as a result of Hurricane Rita, Hurricane Katrina, or any other disaster occurring after September 24, 2005. Pursuant to Sections 2155.004 and 2155.006, Government Code, Respondent certifies that Respondent is not ineligible to receive the award of or payments under the Agreement and acknowledges that the Agreement may be terminated and payment withheld if these certifications are inaccurate. 

19.
Respondent certifies its compliance with all federal laws and regulations pertaining to Equal Employment Opportunities and Affirmative Action. 

20.
Respondent represents and warrants that all products and services offered to UTMB in response to this RFP meet or exceed the safety standards established and promulgated under the Federal Occupational Safety and Health Law (Public Law 91-596) and the Texas Hazard Communication Act, Chapter 502, Health and Safety Code, and all related regulations in effect or proposed as of the date of this RFP.
21.
Respondent certifies that, except for restrooms and wash rooms and one (1) or more lactation rooms each of which is segregated on the basis of sex: (1) it does not maintain or provide for its employees any segregated facilities at any of its establishments and that it does not permit its employees to perform their services at any location under its control where segregated facilities are maintained; (2) it will not maintain or provide for its employees any segregated facilities at any of its establishments; and (3) it will not permit its employees to perform their services at any location under its control where segregated facilities are maintained. A breach of this certification is a violation of the Equal Opportunity clause. The term “segregated facilities” means any waiting rooms, work areas, rest rooms and wash rooms, entertainment areas, and transportation or housing facilities provided for employees which are segregated by explicit directive or are in fact segregated on the basis of race, color, religion, sex, or national origin, because of habit, local custom, or otherwise. Respondent further agrees that, except where it has contracts prior to the award with subcontractors exceeding $10,000.00 which are not exempt from the provisions of the Equal Opportunity clause, Respondent will retain the certifications for each one of its subcontractors in Respondent’s files, and that it will forward the following notice to all proposed subcontractors (except where the proposed subcontractors have submitted identical certifications for specific time periods):
NOTICE TO PROSPECTIVE SUBCONTRACTORS OF REQUIREMENTS FOR CERTIFICATIONS OF NONSEGREGATED FACILITIES - A Certification on Nonsegregated Facilities must be submitted prior to the award of any subcontract exceeding $10,000.00 which is not exempt from the provisions of the Equal Opportunity clause. The certification may be submitted either for each subcontract or for all subcontracts during a period (i.e. quarterly, semiannually, or annually).
Respondent understands that the penalty for making false statements regarding the subject matters of this Section is prescribed in 18 U.S.C. 1001.
22.
Respondent confirms that neither Respondent nor its Principals are suspended, debarred, proposed for debarment, declared ineligible, or voluntarily excluded from the award of contracts from State of Texas or United States (“U.S.”) federal government procurement or non-procurement programs, or are listed in the List of Parties Excluded from Federal Procurement or Non-procurement Programs (http://www.epls.gov/) issued by the U.S. General Services Administration. “Principals” means officers, directors, owners, partners, and persons having primary management or supervisory responsibilities within a business entity (e.g. general manager, plant manager, head of a subsidiary, division or business segment, and similar positions). Respondent will provide immediate written notification to UTMB if, at any time prior to award, Respondent learns that this certification was erroneous when submitted or has become erroneous by reason of changed circumstances. This certification is a material representation of fact upon which reliance will be placed when UTMB executes this Agreement. If it is later determined that Respondent knowingly rendered an erroneous certification, in addition to the other remedies available to UTMB, UTMB may terminate this Agreement for default by Respondent.
23.
Respondent acknowledges that UTMB is prohibited by federal regulations from allowing any employee, representative, agent or subcontractor of Respondent to work on site at UTMB’s premises or facilities if that individual is not eligible to work on federal healthcare programs including Medicare, Medicaid, or other similar federal programs. Therefore, Respondent will not assign any employee, representative, agent or subcontractor that appears on the List of Excluded Individuals issued by the United States Office of the Inspector General (“OIG”) to work on site at UTMB’s premises or facilities. Respondent will perform an OIG sanctions check quarterly on each of its employees, representatives, agents, and subcontractors during the time the employees, representatives, agents, or subcontractors are assigned to work on site at UTMB’s premises or facilities. Respondent acknowledges that UTMB will require immediate removal of any employee, representative, agent, or subcontractor of Respondent assigned to work at UTMB’s premises or facilities if the employee, representative, agent, or subcontractor is found to be on the OIG’s List of Excluded Individuals. The OIG’s List of Excluded Individuals may be accessed through the following Internet website:
http://exclusions.oig.hhs.gov/
24.
Respondent covenants and agrees that as required by Section 2155.4441, Texas Government Code, in performing its duties and obligations under any resulting agreements and other contractual arrangements, Respondent shall purchase products and materials produced in Texas when such products and materials are available at a price and delivery time comparable to products and materials produced outside of Texas.

25.
Respondent will and has disclosed, as part of its proposal, any exceptions to the certifications stated in this Execution of Offer. All such disclosures will be subject to administrative review and approval prior to the time UTMB makes an award or enters into any contract or agreement with Respondent. 


26.
Seller is familiar with and in full compliance with the Texas Hazard Communication Act and will provide either (1) a Material Safety Data Sheet (“MSDS”) for each product Seler, its employees, agents or subcontractors brings on UTMB’s premises, or (2) a statement of exemption if the product is not covered by the Texas Hazard Communication Act.

27.
The price to be paid by UTMB will be that contained in Seller's quote, bid or proposal, which Seller warrants to be no higher than Seller's current prices on orders by others for goods or services of the kind covered by this Agreement for similar quantities to similar customers under similar conditions. In the event Seller breaches its warranty, the prices will be reduced to Seller's current prices on orders by others or, in the alternative, UTMB may cancel this Agreement without liability to Seller.

notice:  with few exceptions, individuals are entitled on request to be informed about the information that governmental bodies of the state of texas collect about such individuals. under sections 552.021 and 552.023, government code, individuals are entitled to receive and review such information. under section 559.004, government code, individuals are entitled to have governmental bodies of the state of texas correct information about such individuals that is incorrect.

Complete the following:



VIN No:
_____________________________________________________




FEI No:
_____________________________________________________



If Sole Owner:









SS No:
_____________________________________________________



If a Corporation:



State of Incorporation:______________________________________________


Charter No:_______________________________________________________

Submitted By:



_______________________________________
__________________________________________






(Company Name)



(Authorized Signature)



_______________________________________
__________________________________________






(Street Address)



(Printed Name/Title)



_______________________________________
__________________________________________






(City, State, Zip Code)



(Date)



_______________________________________
__________________________________________






(Telephone Number)


(Facsimile Number) 



_______________________________________






(e-mail)

SECTION 6

PRICING AND DELIVERY SCHEDULE
Proposal of:
___________________________________





(Company Name)

To:
The University of Texas Medical Branch at Galveston

Ref.:
__________________________

RFP No.: 10-65
Having carefully examined all the specifications and requirements of this RFP and any attachments thereto, the undersigned proposes to furnish the Blood Bank Information System as required per the aforementioned documents at the below quoted terms.

6.1
Pricing Schedule


Please provide the pricing model for your proposal including all the elements of total costs of ownership (software, implementation, interfacing, training, maintenance etc.) for the 
initial three year term and for two, one year terms with options to renew additional years.


Insure that the implementation plan relates to measurable milestones that are then related to 

milestone payments. These milestone payments should be based upon UTMB’s acceptance of 

Seller’s goods and services. 


Please provide hourly rates for additional professional services by applicable labor categories.

6.2
Delivery Schedule



Please provide an Implementation Plan that complies with the requirements listed in Section 4.
6.3
Payment Terms
The following payment term options and discounts are quoted (UTMB’s suggested payment terms are 2%/10 NET 30):



Net 30 days
_________%



Net 15 days
_________%



Net 10 days
_________%


Respondent may offer additional payment term options and discounts for UTMB to consider.

6.4
Addenda Checklist


Receipt is hereby acknowledged of the following addenda to this RFP. (initial if applicable)



No. 1 _____
No. 2 _____
No. 3 _____
No. 4 _____

SECTION 7

RESPONDENT QUESTIONNAIRE
Respondents are requested to submit a complete response to each of the below listed items. Responses requiring additional space should be brief and submitted as an attachment to your proposal package. Please reference each response by its item number indicated below, reference Subsection 2.2, Paragraph B.

Company Profile
1. Number of years in Business:  __________


Type of Operation: Individual: _____ Partnership: _____ Corporation: _____ Government: _____


Number of Employees: __________


Annual Sales Volume: __________

2. State that you will provide a copy of your company's audited financial statements for the past two (2) years, if requested by UTMB.

3. Provide a Financial rating of your company and any documentation (such as a Dunn and Bradstreet analysis) which indicates the financial stability of your company.

4. Is your company currently for sale or involved in any transaction to expand or to become acquired by another business entity? If yes, please explain the impact both in organizational and directional terms.

5. Provide any details of all past or pending litigation or claims filed against your company that would affect your company's performance under a Agreement with UTMB.

6. Is your company currently in default on any loan agreement or financing agreement with any bank, financial institution, or other entity. If yes, specify date(s), details, circumstances, and prospects for resolution.

7. Provide a customer reference list of no less than three (3) organizations with whom Respondent currently has contracts with and/or has previously provided a Blood Bank Information System of equal type and scope within the past five (5) years. Reference list to include, company name, contact person, and telephone number, description of products and services provided, and length of business relationship. In addition, Please provide the contact information of the person and back-up person who will be the point of contact for the contract/negotiation of this procurement. 
8. Does any relationship exist whether by relative, business associate, capital funding agreement or any other such kinship exist between your company and any UTMB employee?, if yes, please explain.

General Requirements
9. What difficulties do you anticipate in serving UTMB and how do you plan to manage these?  What assistance will you require from UTMB?

Statement of Work
10. Provide an overview of the blood bank information system package your company is offering. 

Donor System Questions: 
11. Describe safety features in your donor software to prevent incomplete or conflicting information during donor registration, donor interview, and donor physical exam.

12. Describe safety features that prevent collection of units from ineligible donors.

13. Explain what information is documented electronically during each step of the donation process.

14. Explain what information is documented electronically during each step of the component preparation process.

15. Describe automated donor communications including but not limited to:

a. Donor deferred during donation process

b. Donor deferred during post-donation testing

c. Donor reaction and after-care instructions

d. Donor thank-you, including information communicated

e. Donor reminders for future donations or appointments

f. Donor satisfaction surveys

g. Special donor qualities (rare donor, eligible for apheresis, etc.)

16. Describe the process to generate donor call lists for special needs or special groups (specific blood types, rare donors, special products, geographic or zip code area)

17. Describe features designed for support of donor recruitment and donor retention.

18. Explain features designed to prevent release of unacceptable units to available inventory.

19. Describe process for scheduling donations, including donor self scheduling.

20. Provide a detailed description of your electronic donor questionnaire.

21. Explain how your system can receive donor transmissible disease testing results from an outside reference lab.

Transfusion System Questions:
22. Describe safety features to prevent dispensing incorrect blood products.

23. Describe safety feature to prevent accepting unacceptable products into inventory or for return to available inventory.

24. Explain what information is documented as part of product history from entry into inventory to final disposition.

25. Explain the processes necessary to obtain testing history and transfusion history for a patient.

26. Provide a detailed description of patient testing workflow including order entry, test result input and final result documentation.

27. Describe cross match decision making

28. Explain how special product requirements are flagged at ordering, testing and dispensing.

29. Describe how patient lab values from EMR and transfusion criteria are audited and reviewed before component orders are filled.

Both systems:
30. Provide a detailed description of the features and benefits of your software systems.

31. Explain how blood component quality control data, daily reagent quality control and equipment quality control measures can be documented, maintained, and reviewed electronically.

32. Describe how donor look back procedures are handled and integrated between the donor and transfusion modules.

33. Describe how donor phenotype history, unit antigen typing results, or special product information (sickle cell status, CMV status, HLA type) is communicated or integrated between the transfusion and donor modules.   

34. Describe how product information is communicated between the donor and transfusion modules.

35. Explain how the modules will track and inventory a blood product from the donation to final disposition, including fractionation and modification steps.  Include information documented at each step in the product history (including personnel, equipment, reagents, and disposables).

36. Are complete ISBT database listings of products included or will the user need to “build” specific products?

37. Describe the frequency and duration of scheduled “downtime” for routine maintenance.

38. Explain how ISBT product labels are generated and printed for product modifications.

39. Explain what your company has done to ensure your products are compliant with regulatory standards and guidelines.

40. Explain what your company will do to maintain the system in compliance with future changes in regulatory standards or recommendations.

41. Explain how blood product history and patient history is retained as required by blood bank regulatory agencies.

42. Explain the process and services your company will utilize to support system validation.

43. Describe online “helps” or resources available to users during operational steps.  Include “help” for using the system as well as access to outside resources including but not limited to SOPs, and reference documents.

44. What information does your system document about disposables, reagents, and equipment?   Explain how this can be used for manufacturing recalls and for inventory control.  What capabilities exist for blood bank equipment interfaces for monitoring and data storage?

45. Explain how your system automates and documents supervisory review of abnormal test results and error corrections.

Explain how your company will:
46. Transfer donor information from current blood bank information system

47. Transfer patient information from current blood bank information system.

48. Download donor transmissible disease testing results from outside testing laboratory.

49. Validate implementation of donor and transfusion modules.

50. Interface with existing and future automated testing equipment (Ortho Provue, Immucor Bioarray, etc.)

51. Generate shipping documents and invoices for research products, transfusion products, and manufacturing products

General Questions:
52. What resources and labor need to be provided by UTMB during each phase from contract to “go live”?

53. Describe how online statistical reports are generated and customized.  What reporting capabilities are standard and how are ad hoc reports created, including accessing data for data extraction and export to other applications?

54. Describe the industry-specific knowledge base and experience of your staff.  (qualifications)      Describe the qualifications of the person who will be the primary contact during implementation.

55.  What changes will be necessary with your system to accommodate:

a. Increased number of simultaneous users

b. Increased number of donor collection sites (fixed and mobile)

c. Remote testing for transfusion service

d. Barcode identification of patients for specimen collection and transfusion

Implementation, Technical, and Training  

56. Please provide a project plan that identifies all implementation tasks, the estimated duration for each task, allocation percent for each resource, and required skills for each resource. Identify the labor requirements and resources to be provided by the Seller and to be provided by UTMB for each task. 
57. Please provide a representative project organization chart showing both respondent and UTMB staff proposed to be actively engaged on the project.  In addition, identify additional recommended in-house resources (in both technical and functional areas) that UTMB should consider for the successful completion of this project.  Include representative job titles, numbers and percentages of dedication for all UTMB employees recommended for this project. 
58. Describe your project management methodology.
59. Describe your implementation strategy for the system.
60. What is the expected time frame in which the services would be implemented?

61. Provide sample of System, Integration, Performance and User Acceptance test plans.
62. Describe any tools that will be used to facilitate the testing process, including those tools used for performance testing.
63. How do you determine that the system has been successfully implemented?
64. Describe the on-site support provided during implementation included in the purchase price of the system.

65. Provide the training curriculum, the method for each training class (in-person, web-based, or other), the location each training class will be conducted, the resource type and skills that should attend each class, and the phase of the project that the class is provided in the usual implementation of the System.  Please include a recommendation on a training plan for the project team members.

66. Describe the training that is included in the base purchase price of the System.
67. Describe any enhancements or extensions to the System that can be performed by UTMB without assistance from the Seller.

68. Describe how enhancements or extensions to the System are submitted, prioritized, estimated, and implemented by the Seller.
69. Does your system provide user-defined fields?
70. Describe the types of end-user help that are included within the System.
71. Describe your approach for developing and maintaining technical and end-user documentation, systems and operational documentation, system configuration documentation, and procedural documentation, including manuals, quick reference guides, tutorials, online help, and other techniques as appropriate.
72. Describe the architecture of the System.
73. Describe how the System is licensed.

74. Describe the hardware, operating system and database requirements needed for the System to function as designed.  Please include client workstation requirements. 

75. Provide a list of any third party products that must be licensed for the System to function as designed.  Are the third party product licenses included in the price of the System?

76. Does the system facilitate archiving data?  If so, how is this done?

77. Describe any connectivity outside of UTMB’s intranet that would be required to use the System.

78. Provide a product development roadmap for the System.
79. Describe how Active Directory or LDAP integration is accomplished in your System.  

80. Describe how user access is managed and tracked in your System.
81. Describe how your System handles separation of duties.
82. Describe how your System monitors user activity.

83. Describe how your System logs and audits transactions.
84. Describe how your System safeguards the privacy and confidentiality of stored data.

85. Describe any disaster recovery features of your System.

86. Please identify all HL-7 interfaces that are currently available with your System.  

87. Describe the licensing for each interface HL-7 interface available.

88. Identify external products that your System currently interfaces with.
89. Has your company successfully integrated order and results with the Epic EMR?  Provide references. 

90. Describe how your System is able to integrate/interface with external partners.

91. Describe the reporting tool available with your System.

92. Describe the file formats available for data imports and exports to/from the System.
93. Describe the systems capabilities to export data in a non-proprietary format that is compatible with other software?
94. Is there a Users Group Conference annually?  Please elaborate.

Service Support and Warranty

95. Describe your company's service support philosophy, how is it carried out, and how success in keeping this philosophy is measured.

96. Describe your company’s application support and escalation process.

97. Please describe the features associated with customer support help line?

98. Does the application support/maintenance contract include upgrades to the software?

99. If UTMB decides not to upgrade to more current version of the software, how long will your 
company support the then current UTMB version?

100. Provide a list, description, and scope of all extended manufacturer’s warranties and their annual cost  
beyond the one year onsite warranty required herein.

101. Provide a schedule of your onsite service hours and the response time, both verbally and physically.

102. Does your System require any preventive maintenance?  If so, please describe the frequency, scope 
and cost.

Quality Assurance
103.  
Describe your company's quality assurance program, what are your company’s requirements, and how   
are they measured?
Added Value
104. Provide a list of any services not specified in this RFP that your company will provide to UTMB.

105. Provide details regarding any special services/benefits offered or advantages in UTMB selecting 
your company.
106. Environmental Sustainability – Please complete the following

A. 
What Policies are in place to monitor and manage your supply chain regarding environmental issues? Please check the items that apply.

	 FORMCHECKBOX 

	We apply environmental criteria when making purchasing decisions.

	 FORMCHECKBOX 

	We purchase “green” (recyclable, reusable, non-toxic, bio-degradable, and made from 100% post-consumer recycled materials) supplies, products and materials.

	 FORMCHECKBOX 

	We specify sustainable products and or locally manufactured products

	 FORMCHECKBOX 

	We specify products using Electronic Products Environmental Assessment Tool (EPEAT) standards

	 FORMCHECKBOX 

	We partner with sustainable suppliers or utilize suppliers who share in the sustainability commitment

	 FORMCHECKBOX 

	Our Director of Sustainability is researching industry best procurement practices


B. 
What type of sustainable packaging/shipping materials do you use? Please check the items that apply.

	 FORMCHECKBOX 

	Our packaging/shipping materials are recyclable

	 FORMCHECKBOX 

	Our packaging/shipping materials are reusable

	 FORMCHECKBOX 

	Our packaging/shipping materials are bio-degradable

	 FORMCHECKBOX 

	Our packaging/shipping materials are made from 100% post-consumer recycled materials


C. 
Does your company have a Green Transportation Plan for your operation? Please check the items that apply.

	 FORMCHECKBOX 

	We encourage carpooling, public transportation, and using other alternative modes of transportation

	 FORMCHECKBOX 

	We subsidize public transportation for employees

	 FORMCHECKBOX 

	We are developing a Green Transportation Plan

	 FORMCHECKBOX 

	We have an established Green Transportation Plan (Describe below)

	 FORMCHECKBOX 

	We offer flexible hours, telecommuting or a compressed work week

	 FORMCHECKBOX 

	We utilize teleconference, video conference, WebEx or GoTo Meetings

	 FORMCHECKBOX 

	We purchase carbon offsets

	 FORMCHECKBOX 

	We own electric, hybrid, or E-85 fueled vehicles

	 FORMCHECKBOX 

	We rent hybrid vehicles


D. 
What does your company do to minimize the environmental costs associated with shipping? Please check the items that apply.

	 FORMCHECKBOX 

	We are evaluating what the company can do to minimize the environmental costs associated with shipping

	 FORMCHECKBOX 

	We combine deliveries with customer visits

	 FORMCHECKBOX 

	We consolidate deliveries

	 FORMCHECKBOX 

	We use bike couriers for local delivery

	 FORMCHECKBOX 

	We utilize electronic communications and electronic transfer of documents. E-mail, fax and Portable Document Format (PDF)

	 FORMCHECKBOX 

	We use eco-friendly courier’s packaging/shipping materials that include post-consumer waste recycled materials and are recyclable

	 FORMCHECKBOX 

	Our packaging and shipping materials are reused until they eventually get recycled

	 FORMCHECKBOX 

	We have established a sustainability plan that minimizes the need for shipping (Describe below)

	 FORMCHECKBOX 

	We update mailing lists to minimize unwanted mailings

	 FORMCHECKBOX 

	We specify products that can be purchased within a 500 mile radius of the delivery location



E. 
Does your company have an environmental policy statement? Please check the items that apply.

	 FORMCHECKBOX 

	We are developing an environmental policy statement

	 FORMCHECKBOX 

	Our environmental policy statement consists of a commitment to promote environmental stewardship

	 FORMCHECKBOX 

	Our environmental policy statement describes our company’s Sustainability Initiative

	 FORMCHECKBOX 

	We have formed an oversight committee to ensure the success of our environmental policy

	 FORMCHECKBOX 

	Our environmental policy statement describes how our company explores opportunities to work with communities, governments and non-governmental and professional organizations to help articulate, teach and advance the principles of sustainability


F. 
Has your company ever been cited for non-compliance of an environmental or safety issue? Please check the item that applies. 

	 FORMCHECKBOX 

	No, my company HAS NOT been cited for non-compliance of an environmental or safety issue

	 FORMCHECKBOX 

	Yes, my company HAS been cited for non-compliance of an environmental or safety issue


G. 
What programs do you have in place, or planned for promoting resource efficiency? (i.e. an environmental or waste audit)? Please check the items that apply.

	 FORMCHECKBOX 

	We recycle consumables, reduce waste and practice energy reduction when possible

	 FORMCHECKBOX 

	We are developing a recycling program

	 FORMCHECKBOX 

	We utilize a formal energy management system

	 FORMCHECKBOX 

	We are a member of various environmental organizations

	 FORMCHECKBOX 

	We have formed a Sustainability Committee to identify sustainable solutions for our company

	 FORMCHECKBOX 

	We have a company-wide Recycling Program

	 FORMCHECKBOX 

	Our Director of Sustainability initiates and supports sustainability efforts

	 FORMCHECKBOX 

	We have performed an environmental or waste audit

	 FORMCHECKBOX 

	We are recognized by peers and environmental organizations for providing leadership in sustainability

	 FORMCHECKBOX 

	We are a carbon-neutral company


H. 
Does your company have web-based materials available documenting your “Green” initiatives? Please check the items that apply. 

	 FORMCHECKBOX 

	We are developing web-based documentation of “Green” initiatives

	 FORMCHECKBOX 

	Our website includes “Green” reference information

	 FORMCHECKBOX 

	Our website contains an environmental policy statement

	 FORMCHECKBOX 

	Our website includes materials that document company’s “Green” initiatives 

	 FORMCHECKBOX 

	Our website contains our company’s Sustainability Report 


I. 
If you are providing a product, does the manufacturer of the product that you are bidding/proposing have an environmental policy statement? Please check the item that applies.  

	 FORMCHECKBOX 

	No, the manufacturer of the product that I am bidding/proposing DOES NOT have an environmental policy statement

	 FORMCHECKBOX 

	Yes, the manufacturer of the product that I am bidding/proposing HAS an environmental policy statement


J. 
If you are providing a product, has the manufacturer of the product that you are bidding/proposing ever been cited for non-compliance of an environmental or safety issue? Please check the item that applies.

	 FORMCHECKBOX 

	No, the manufacturer of the product that I am bidding/proposing HAS NOT been cited for non-compliance of an environmental or safety issue

	 FORMCHECKBOX 

	Yes, the manufacturer of the product that I am bidding/proposing HAS been cited for non-compliance of an environmental or safety issue


K. 
Has an environmental life-cycle analysis of the product that you are bidding/proposing been conducted by a certified testing organization, such as Green Seal? Please check the item that applies.

	 FORMCHECKBOX 

	No, an environmental life-cycle analysis of the product that I am bidding/proposing HAS NOT been conducted by a certified testing organization, such as Green Seal

	 FORMCHECKBOX 

	Yes, an environmental life-cycle analysis of the product that I am bidding/proposing HAS been conducted by a certified testing organization, such as Green Seal.
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